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me by your Lordffiip; and therefore can- 

not refuſe what ydu are pleas d now to 
require, vis. A Thaughty about the Earl 

of Carliſle's Claim of Precedency, as Earl-Mar- 
j Grorttywfi Et L the Duke of 

Norfolk, &c. 1 give them the more free- 
ly, becauſe the Order of the Lords for his 
taking Place, as Earl. Marſbal, was not Perem- 
ptory and Final, but Temporary only, ill it 


122 obey any Commands laid upon 


ſhould be otherwiſe determin d by the Houſe, and 


with a Salvo Jure to: all Perſons concern d. 

Your Lordſhip, I remember, was abſent, 
when that Point was debated, and therefore 
will permit me, in the Firſt place, to lay be- 
fore you all the Steps then taken, in the Houſe 
of Peers, concerning it, and the Patent it ſelf, 
upon which *twas founded: It is very long, 


but neceſſary to be recited at length. 


A 2 Su- 


R 
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ETTERS fo a Peer, concerning 


FAVLittnus Tertius, DeiGratia, Angliæ, 

Scotiæ, Franciæ & Hiberniz Rex, Fidei 
Defenſor, &c. Omnibus, ad quos Preſentes Literæ 
noſtræ pervenerint, ſalutem Cum pre chariſſimus A- 
vunculus noſter Carolus, nuper Rex Angliæ, Se- 
cundus, per Literas ſuas Patentes ſub maono vigilla 
ſuo Angliz, gerentes Datum apud Weſtmona- 
ſterium, decimo nono die Octobris, Anno Regni 
ſai viceſimo quarto, dederit & conceſſerit Henrico, 
Domino Howard, Baroni Howard de Caſtle- 
Riſing (quem per eaſdem Liter as Patentes, dictus 
Avunculus noſter, creavit Comitem de Norwich) 
Officium Mareſcalli Angliæ, una cum Nomine 
& Honore Comitis Mareſcalli Angliæ, ac omnibus 
& ſingulis Dignitatibus, Præcedenttis, Præhemi- 
nentiis, Juriſ- 2 Proſicuis, Commoditati- 
bus, Emolumentis, Advantagiis, Officiis & Nomi- 
natione Officioram, omnibuſque aliis Priwviligiis, 


Juribus, Poteſtatibus, Authoritatibus, ceteriſque ſuis 


pertinentibus quibuſcunque, tam in Curiis ſuis, 
quam alibi, eidem Officio Comitis Mareſcalli An- 
_ qualitercunque, ſive quomodocunque ſpect anti- 

us, aut de Jure pertinentibus ; Habendum, te- 
nendum, exercendum & occupandum prædittum 
Officium, & cetera Præmiſſa, eidem Henrico, 
Domino Howard, & Heredibus Maſculis ſuis de 
Corpore ſuo legitime procreatis, & procreaudis, per 
ſe, vel per ſufficientem Deputatum ſuum, aut 
per ſufficientes Deputatos ſuos; Quodque præ- 


fatus Henricus, Dominus Howard, & Heredes 


Maſculi de C or pore ſuo, & quilibet eorum Deputa- 


tus, ratione dicti Officii, haberent & gererent, tam 


i 
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* the Honour of EARI-MARSHAL. 3 
} N in Præſentia dicti Avunculi noſtri, Heredum, & 
Succeſſorum ſuorum, quam alibi, Baculum aureum, 
ad utrumque Finem de nigro annulatum, & cum 
ſano Armorum dicti Avuncali noſtri, Heredum, 
* Succeſſorum ſuorum, in ſuperiori Fine dicti Ba- 
euli, & cum ſigno Armorum Comitis Mareſcalli 
Angliæ, pro tempore exiſtentis, in inferiore Fine ejuſ- 
. dem Baculi, ſculpto & ornato, licite & impune, 
8 abſque impetitione dicti Avunculi noſtri, Heredum, | 

| & Succeſſorum ſuorum, vel Juſticiariorum, = 1 
aliorum Miniſtrorum ſuorum quorumcunque, He- ||| 

WE redum, vel Succeſſorum ſuorum ; Cumgque etiam 
| prædictus Auvunculus noſter, per eaſdem Liter as ſuas 
Patentes, dederit & conceſſerit, prædicto Henrico, 
Domino Howard, & Heredibus Maſculis de Cor- 
pore ſuo, unum annualem reditum en Libra- 
rum, Legalis Monete Angliz, de exitibus & reven- 
a || » tionibus Hanaperii Cancellarie, dicti Avuncali no 
ſtri, Heredum & Succeſſorum ſuorum, proveni- | 

entibus, ſolvendum, ut in eiſdem Literis Paten- | 
tibus mentionatur; prout per eaſdem Literas 
Patentes (inter alia in eiſdem contenta) plenius 
liquet & apparet : Virtute quarum Literarum 
Patentium, prædictus Henricus, Dominus Ho- | 
| ward (poſtes Dix Norfolciz) de Officio pra-. 


ditto & ceteris premiſſis prementionatis, per eaſ. 
dem Literas Patentes conceſſis, vel mentionatis | 
fore conceſſas, ſeiſitus fuit, ſibi & Heredibus Maſ- 
culis de Corpore ſus legitime procreatis, & pro- | 
| 
| 


creandis ; Et ſic inde ſeiſitus exiſtens, poſtea, dis 
ante hoc tempus, Diem ſuum clauſit extremum , Per | 
cujus mortem Officium prædictum, & cetera Pra- | 
miſſa prædicta, deſcendebant Henrico, naper Dug | 
Or- | 


4 LITTERS f a Peer, concerning 


Norſolciæ, at Filio, & Heredi de Corpore ſuo 
legitime procreato; Virtute cujus idem nuper Dux 
Norfolciæ, e Officio prædicto, & cæteris Præmiſſis 
prædictis, ſeiſitus fuit ſibi, & Heredibus Maſculis 
de Corpore ſuo excunt ibus. Et ſic inde ſeiſitus exiſtens, 
idem Dux ultimo nominatus, nuper obiit ſine Exitu 
de Corpore ſuo; Per cujus mortem dictum Offici- 
um, & cetera Premiſſa prementionata, deſcendebant 
prædilecto & perquam fideli C * noſtro 
Thomæ, nunc Daci Norfolciæ, Infanti etatis 
ſeptemaecim Annorum, aut eo circiter, ut Filio & 
Heredi de Corpore Thomæ, Domini Howard, 
nuper defuncti, ſecundi Filii de Corpore prædicti 
Henrici, Domini Howard, nuper Ducis Norfol- 
ciæ, primo nominati: Cumque Ratione minoris 
ætatis ejuſdem Thomæ, nunc Dacis Norfolciæ, 
idem Duæ exercere Officium prædictum minus ca- 
pax exiſtit; Sciatis igitur, quod nos præmiſſa con- 
ſiderantes, & quia nobis valde neceſſarium vi- 
detur, quod Executio Oſicii prædicti, ob De- 
fectum Perſonæ capacis, & idoneæ, ad illud 
exercendum & exequendum non ceſſaret, du- 
rante minore ætate præfati nunc Ducis Norfol- 
cie, ac pro diverſis aliis bonis Cauſis & Conſidera- 
tionibus, Nos ad praſens ſpecialiter moventibus, de 
Gratia noſtra Speciali, ac ex certa Scientia, & 
mero motu noſtris, dedimus & conceſſimus, ac per 
Preſentes pro nobis, Heredibus & Succeſſoribus 
noſtris, damus & concedimus, prædilecto & per- 
quam fideli Conſanguineo noſtro Carolo, Comiti de 
Carliſle, prædictum Officium Mareſcalli Angliæ 
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una cum Nomine & Honore Comitis Mareſcalli 
Angliæ; Ipſumque Carolum, Comitem de Carliſle, 
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the Honour of EARI-MARSHAL. 5 
Comitem Mareſcallum Anglie, creamus, ordinamus 
& conſtituimus per Preſentes, eique Nomen, Sty- 
lam, 1 itulum, Statum, Authoritatem, Juriſdictio- 
nem, Dignitatem & Honorem Comitis Mareſcalls 
Anglie, dedimas, impoſuimus & prebuimns : Et 
per Præſentes damus, imponimus & prebemus, una 
cum omnibus & ſingulis Dignitatibus, Præcedentiis, | 
Præheminentiis, Jo ſidanlas, Proficuis, Com- l 
moditatibus, Emolumentis, Advantagiis, Officiis & | 
Nominationibus Officiariorum, omnibuſque aliis 1 
| Privilegiis, Juribus, Poteſtatibus, Authoritatibus, 1 
ceteriſque ſuis Pertinentiis, quibuſcunque, tam in 
| Curiis 22 quam alibi, eidem Officio Comitis 
| Mareſcalli Angliæ, qualitercunque ſive quomodo- 
| cunque ſpectantibus, aut de Jure pertinentibus : Ac | 
| ulterius per Preſentes ipſum Carolum, Comitem | 
de Carlifle, in eodem Officio Comitis Mareſcalli | 
Angliæ, & ceteris Pr emiſſis eidem Officio, at præ- 
fertur, pertinentibus, inveſtimus, & ſtabilimus, & 
corroboramus, in tam amplis Modo & Forma, prout 
prefatus Henricus, nuper Dux Norfolciæ, aut F 
aliquis alius Comes Mareſcallus Angliæ, ante hec [ 
| tempora,Officium illud habens, ſive exercens, habuit, 
| ſive exercuit, ſeu de Jure habere, ſive exercere | 
| | potuit : Habendum, tenendum, exercendum & oc- 9 
| cupandum prædictum Officium, ac omnia & ſingula 
Aauthoritates, Juriſdictiones, Poteſtates, Commodi- | 
tates, Proficua, & cetera Premiſſa quæcunque, ei- F 
dem Officio qualitercunque pertinentia, ſive de Jure | 
ſpectantia, eidem Carolo, Comiti de Carlifle, per | 
2 vel per ſufficientem Deputatum ſuum, ſive 
Deputatos ſuos ſufficientes, pro & durante minore 
«tate prædicti Thomæ, nunc Ducis Norfolcie ; | 
| | =. 


6 LETTERS f à Peer, concerning 

Et ulterius de uberiori gratia noſtra ſpeciali, dedi- 5 

mus, & conceſſimus, & per Praſentes, pro nobis, 

Heredibus & Succeſſoribus noſtris, damus & conce- 

dimus, pr æfato Carolo, Comiti de Carliſle, quod 

ipſe, & Deputati ſui, Ratione dicti Officii, durante 

minore ætate nunc Ducis Norfolciæ, habeant, ge- 

rant & deferant, tam in præſentia noſtra, Heære- 

dum, & Succeſſorum noſtrorum, quam alibi, Ba- 

culum aureum, ad utrumque Finem de nigro an- 

nulatum, & cum Signo Armorum noſtrorum, & | 

Heredum, & S * noſtrorum, in ſuperiore 

Fine ditti Baculi, & cum Signo Armorum Comitis 

Mareſcalli Angliæ, pro tempore exiſtentis, in inferi- q 

ore Fine — Baculi, ſculpto & ornato, licite & | 

impune, abſque impetitione noſtri, Heredum,& Suc- 

ceſſorum noſtrorum, vel Juſticiariorum, ſeu aliorum 

Miniſtrorum uoſtrorum, quorumcunque, Hæredum, 

vel Succeſſorum noſtrorum; Et ut idem Carolus, 

Comes de Carliſle, at Comes Mareſcallus Angliæ, 

Juxta Nominis ſui Decentiam, Honorificentius ſe ha- 

bere,ac Onera ipſi incumbentia, manutenere, ſuſtinere 

& ſupportare valeat, de uberiori gratia noſtra | 

ſpeciali, ac ex certa Scientia, & mero motu no- 

ſtris, dedimus ac conceſſimus, ac per Præſentes pro 4 

nobis, Heredibus & Succeſſoribus noſtris, damus 

& concedimus, præfato Carolo, Comiti de Carliſle, 

unum annualem reditum viginti Librarum,Lega- | 
lis Monetæ Angliz, de Exitibus, & Reventionibas | 

Hapaperii Cancellarie noſtræ, Heredum & Suc- 
ceſſorum noſtrorum, provenientem, ſive creſcentem, 

per manus Cuſtodis, ſive Clerici ejuſdem Hana- \ 
perii, aut aliorum Occupatorum, ſive Receptorum | 


Proficuorum & Exituum ejuſdem Hanaperii, pro 


tem- 


HAL. 7 
tempore exiſtentium, ad Feſta Sancti Michaelis, 
Arch-Angeli, & Annunciationis Beatæ Mariæ, Vir- 
ginis, per — Portiones, annuatim ſolvenduns. 
In cujus Rei Teſtimonium, has Literas noſtras 
fieri fecimus Patentes; Teſte 3 apud Weſt- 
monaſterium, viceſimo ſecundo die Maii, Auna 
Regni noſtri Tertio decimo. 
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Per Breve de Privato Sigillo, | 
Cock S. | | 


Soon after this GRAN T, ſcil, Die Lune, 
16 Junii, 170 1. the Houſe of Peers being mo- 
ved to take into Conſideratian, What Place the- 
preſent Eari-Marſbal, ſhould take in that 
© Flouſe ? After Conſideration thereof, it was O 
der d by the Lords Spiritual and Temporal, * That. 
all the Judges ſhould attend the Hoxſe, the next 
* Morning, at Nine of the Clock; And that 
© the Earl. Marſbal, and other Lords, who fhould 
think themſelves therein concern'd, might 
have Councel, if they thought fit, and that 
1 they have a Copy of the Earl. Marſhal's Patent 

deliver'd them. 

Accordingly, Die Martis, 17 Junii, 1701. 
the Houſe took into Conſideration, the Precedency 
of the Earl of Carliſle, as Earl. Marſbal; and after 
Conſideration thereof, and hearing Councel at the 

Bar, and Debate thereupon; the Queſtion was 
put, That the Earl of Car/ifte ſhall take Place 
this Day, as Earl. Marſhal, with a Salvo Jure 
© to all Perſons concern'd ; and on Saturday next, 

the Right of Preredeney claim'd by him, = 
5 4 B A 
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8. LETTERS to a Peer, concermng 
© be determin'd? Which was Reſolv'd in the 
Affrmative. And it was further Order'd by the 
Lords Spiritual and Temporal, © That the Houſe 
© would hear Councel, and determine the Pre- 
© cedency, claim'd by the Earl of Carliſle, as Earl- 
/ Meſſe, on Saturday following : And that, 
* in the mean time, a Copy of the late Duke of 
* Norfolk's Patent, of Earl-Marſbal, ſhould be 
*ſent to the Judges, and another Copy deli- 
*ver'd to the Lords, who thought themſelves 
concern'd in the Earl of Carlife's Precedency, 
7 =p = Oi J 1 E 
And, Die Sabbati, 21 Junii, 1701. the N 
Ord-. That the Report of — had been 
* offer”d, by Cancel that Day at the Bar, in 
* relation to the Precedency claun'd by the Earl, 
of Carliſle, as Earl-Marſhal of England, be 
made on Monday following, . 
But, Die Lune, 23 Junii. 1701. the Houſe he- 
ing inform'd, that the Judges defir'd farther 
Time to conſider of the Precedency claim?d- by 
the Earl of Carliſle, as Earl-Marſbal : It was 
thereupon Order d by the Lords Spiritual and 
Temporal, © That the former Order of the Houſe, 
*of the 17th Inſtant, relating to the Earl- 
* MarſhaPs Precedency, ſhall ſtand, and be in 
Force, until the ſaid Claim of Precedeney ſhall 
be determin'd by the Hoſe. * 
This happen d upon the laſt Day, but one, of 
the Seſſion; and that Parliament (after ſeveral 
TG) being diſſolx d the 11th of Na- 
dember enſuing, I can't learn there was ever 
any Reſumption of the Matter. $3197 


Jour 


— 


————— — 


the Honour F BARLAMARSHAL, 9: 

- Your Lordſhip obſerves, That the. Difficulty 
was not What Precedezcy did belong, to the 
* Earl-Marſhal? that being a Point fix d by Act 
of Parliament, beyond all Poſſibility of Diſpute; | 
but the Queſtion was, Whether my Lord Car- 
* /ifle, ſhould be allow'd the Place of the Earl. 
* Marſhal? Which, as I humbly conceive, plain- 
ly intimates, that their Lardſbips were nat full 
n 


tisfy*d in the Legality of his Patent. 

Bur, before I proceed, give me leave to 
hint to your Loraſhip, That, ſuppoſing this 
Grant legal, it being a ue Creation of the Earl 
of Carliſle, to an higher Title, I preſume *twas, 
therefore, neceſſary his Lordſbip ſhould have 
been introduced into the Houſe of Peers, to the 
Place of that Iiiuſiriows Earldom, as has been 
the Practice, on like Occaſions. | 


No Precedency can be gain'd by the karl of 
Carliſle, if this Patent be illegal ; and it muſt 
— ſo, if either of the following Propoſitions 

true. | | 


I. That the Honoar of Earl-Marſhal, cannot, 
more than other Earidoms, be aſhign'd during 
Minority. 

II. That the Duke of Vorfolt, by Virtue of 
the Clauſe, in his Letters Patents, a execute the 
Office of Marſhal of England, 6y himſelf, or 
his ſufficient Deputy, or Deputies, has thereby, 
altho' in his Minority, full Power (with the 
Approbation of the Crown) to conſtitute ſuch 
Deputies, in the fame Manner, as other Here- 
ditary Officers, whoſe Patents run in the like 

B 2 Form, 


To LerrERs to a Peer, concerning 


Form, have been allow'd to do: Notwith- 
ſtanding which Deputation to the Office (where- 
to alone Jariſdiction belongs, and which muſt 
be made to prevent a Failure of Juſtice ;) yet 
the Honour of Earl-Marſhal, that is really di- 
ſtinct, and totally independent on the Office, en- 
tirely veſts, and remains in, his Grace, who is, 
at preſent, ſeiz d, both of the Office and Earl- 
dom, in Fee-Tail. 


If the Honour of Earl-Marſhal, is no ways 


different, as to its Eſſence, from other Earl- 
doms, then it muſt be granted, That *tis a pe- 
culiar Intereſt, inherent in the Blood, and an 
incommunicable, inſeparable Right, and conſe- 

ently not aſ/zgnable during Minority; And 
if this ſhould be made evident ; then not on- 
ly the Thirty Eight Earls, of ancienter Creation, 
than the Earl of Carle, but even the whole 
Peerage, muſt be nearly intereſs'd. in the Afigu- 
ment of this Earldom : Since, if allow'd, the 
Crown will thereby get a Precedent, to transfer 
Honours, during Minority; a Doctrine, by which 
the Birth-Rigbt of many Lords, may in time, 
be exdanger'd : Wherefore, if the Reaſons which 
I ſhall offer, be concluſive, the Noble Peers, upon 
your Lordſhip's Motion, will vindicate the Rights 
of their Order, and according to the Reſolution 
of their (a) Anceſtors, in a Caſe of like Nature, 
have a tender Regard, and Concern, to what ſhall 


appear to be his Grace's Birth-Right, and give 


him the common Protection, due to Minors. 
Upon 


(a Parl. a. Ra. N.47. abſtracted in Cotton s Rec. p. 171. 
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the Honour of EARLI-MARSHAI. tt 


Upon the Firſt of the Two Points, in order 
| to a clearer Account, I ſhall here crave Leave, 
| to aſſert, That the Honour of Earl-Marſhal, is 
| wholly, diſtinct and independent on the Office of 
Marſbal ; which I will prove, by ſhewing, That 
the Office, exiſted long before the Honour; 
That an explicite Diſtinction, was made be- 
tween them, in the fir Creation of the Title, 
and continued in all ſucceeding Parents; And was 
carefully expreſt, even by the Ear/-Marſhals 
themſelves ; That the Execution of the Office, 
of Marſhal of England, has been often granted 
| during Minority, or other Incapacity, whilſt 
the Honour and Earldom, remain'd in the Minor, 
or the Perſon» who was under the Mzsfortune 
of being aiſqualifyd, to exerciſe the Office ; 
And thoſe zeceſſary Preliminaries being ſettled, 
I'll endeavour to make it evident, That 
this Earldom is, as to its Eſſence, like unto 
others; And then the Conſequence muſt be, That 
it cannot, more than other Titles of Honour, 
be transferr'd, or aſſign'd, during the Mino- 
rity of the Duke of Norfolk. "408 
But the Variety of this Szbje, the narrow 
| Limits of a Letter, and the ſmall Leiſure, 
your Lordſhip knows, I am now Maſter of, 
have, I fear, caus'd me to be ſomewhat con- | 
fuſed ; However, my Intention, at preſent, be- | 
ing only to ſuggeſt ſome Hints, without | 
dwelling on them, the whole Matter, when your 
Lordſhip requires it, may, at another time, be 
further explain d and ſtrengthen d. 


The 
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121 Letters f Peer; concerning” * 
The only Pretente alledg?d in the late Patent, i 
for the A//ronment of this Honour, dur ing the | 
© Minority of the Duke of Norfolk, is, That luis 
Grace being about Seventeen Tears of Age, and 
© incapacitated, . thereby, to execute the Office, 
© the King therefore grants to the Earl of Cars 
* iſle, the Office, together with the Honour of Ear l- 
* Marſhal, during bis Minority. And ſince the . F 
Hanour is granted for Non-execution of the 1 
Office, it muſt be upon Preſumption, That the | 
Honour is an inſeparable Conſequent, and actually 1 
depending on the Office; 1 ſhall therefore de- \} 
monſtrate its Independenq, and Diſtiuction, from | 
the Office, by the following Confider ations, _ 

I. For, that the Office of Marſhal was in be- 
ing, and Juriſdiction exerciſed by that Autho- 
rity only, ſeveral Centuries before any Eari- 
Marſhal was created; which is manifeſt to al! 
Perſons, who have peruſed the Grants of this 
Office, and many other Records, aſſerting the 
Execution of a Juriſdiction, by the Marſbals of 
Exgland, preceding the th of Rich. II. in 
which Year, the whole Current of (a) Authors 
agree, was the firi# Creation of an Earl-Marſbal. 
Tis true, however, the Ancient Earls of Pem- 
broke, ſurnam'd Marſhal, are often ſtyled, Ca- eg 
mites Mareſcalli, which was as improper an 
Appellation for them, as that of Earls of | 
(6) Strigaill, the Place of their Habitation, fre- 


quently | 


1 


11 — — — | 


(a) Camden's Diſc, of the E. M. Coke's x Inſt. p. 106. 
4 Inſt. p. 120. Vincent on Brook, p. 346. (6b) Placita 
2 Fob'is, Ter Mich'is Rot. 1. 


. 
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quently attributed to the ſame Perſons: And 
whoever is converſant in the Ancient Hiſfori- 
ans, will eaſily perceive they are ſo unaccu- 
rate in expreſſing the Fitles of their Earls, as 
no Argument can be drawn from them; of 
which I will refer to ſome (a) Inſtances, for the 
better Satssfattion of the Curious, that they 
may not be miſlead by ſuch unwary Denami- 
ations, | 
But altho' theſe Venerable Anriquaries ſhould 
be miſtaken, and rhe curſory mention of Co- 
mes Mareſcallus, were allow*d a {ufficient Pr 
there was an Eari- Marſbal before the gth of 
Rich. II. Vet it cannot be pretended, That the 
Honour was incident to, and an inſeparable con- 
comitant of the Office of Marſhal, becauſe ( 
Robert Clifford, (c) Nicholas Seprave, (d) Henry 
Percy, and (e) John Arundel, who ſeverally 
had this Office before that Tear, were of no 
| higher 


— — —_— — — — — Oo” en 
— —-—t * 


| (4) See Vincent on Brook, p. 201. To which may be 
added, that the Earls of Hertford were commonly call'd, 
Earls of Clare; (their principal Seat) in the County of Suf- 


folk > The Earls of Hampſhire, ſtyled Earis of Wincheſter : 


Earls of Holderneſs, Earls of Albemarle : Earl of Glouceſter, 
Earl of Briſtol : Earl of Cumberland, Earl of Carliſle : 
Earl of Norfolk, Earl of Norwich: Earl of Devon, Earl of 
Exon : And, in Conformity to the Inſtance of the Mar- 


ſhals, ſtyled by their Surnames, we meet with Comes de 
Warenna, de Ferrariis, de Mandevill, de Bigot, &c. whereas 


their true Titles were Earl of Surrey, Derby, Eſſex and 
Nor folk, Rt 

- (6) Pat. 1 E. 2. pt. 1. m. 19. (e) Pat. 1 E. 2. pt. 2. 
m. 22. (a) Pat. 5 E. 3. m. 39. dorſ. (e) Pat. 2 K. 2. 
pt. 2. m. 39. | | 
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higher Degree, in their reſpective Times, than 
Barons, and far from being eſteem'd Earls, on 
account of the Grants of the Office of Marſbal, 
of England. 

2. Let us then next obſerve, the Manner 
of the firi# Creation, of the Earl. Marſbal, in 
which we ſhall find a plain and expreſs Di- 
ſtinction between the Office and Honour; and 
the Juriſdiction, 1 ſaid to belong to 

the Office. Cart. 9 R. 2. N. 17. Richardus, &c. 
Sciatis, quod cum Nos, nuper de gratia noſtra 
ſpeciali, conceſſerimus, dilecto Conſang uineo noſtro 
Thomæ, Comiti Nottingham, Officium Mareſ- 
calli Angliæ, Habendum ad totam vitam ſuam ; 
Nos jam de ulteriori pratia noſtra, conceſſimus 


prefato Conſanguineo noſtro, Officium prædictum, 


una cum Nomine & Honore Comitis Mareſ- 
calli; Habendum ſibi & Heredibus ſuis Maſcu- 
lis, de Corpore ſuo exeuntibus, cum omnimodis 
Feodis, Proficuis & Pertinentibus quibuſcunque, 
dicto Officio, qualitercunque ſpectantibus, in per- 

petuum. Hiis Teſtibus, & c. Dat? 12 Junii. 
Nay, this Diſtinction runs thro? the ſuc- 
ceeding Patents; the next of which, that I 
can find on Record, is, by Rich. III. to the 
Lord Howard, in theſe Words; (a) Concedimus 
Domino chariſſimo, Conſanguineo noſtro, Johanni 
Howard, Baroni & Domino Howard, Officiam 
Mareſcalli Angliæ, ac Nomen, Titulum & Hono- 
rem, Comitis Mareſcalli, — The Reaſon why 
there's no mention of the Honour and Office in 
| ONC 


kd ad 
FT: | 1 


(a) Pat. 1 R 3. Pt. 1. M. 18. 


"Th 
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one Patent, from the gth of Rich. II. till this 
; Grant to the Lord Howard, is, becauſe the 
Iſſue Male of Thomas, Earl of Nottingham, a- 
fore- mention'd, enjoy*d that Honour, (by Vir- 
tue of the recited Patent, from Rich. II.) till 
15 Edw. IV. when the Laſt of that Family of 
Mombray, dying without Iſſue Male, the Ho- 
muaur and Office, thereby, reverted to the Crows, 
"| * whereon that King Fe them both to 
is Second Son Richard, D. of York, (as appears 
| from his Titles (b) in a Celebrated Work) whoſe 
| Patent J have not met withall. Henry VII. be- 
f ſtows on William, Lord Berkeley, Earl of Not- 
tingham, (c) Officium Mareſcalcie, ac Nomen, 
Titulum & Honorem Comitis Mareſcalli : And 
Jaſper Tudor, had (d) them conferr'd on him in 
the ſame Manner; tho? in ſome ſubſequent Pa- 
\ rents, by the Ignorance or Careleſneſs of Scribes, 
the Grants are, Officium Comitis Mareſcalli, ac 
Nomen, Titulum & Honorem Comitis Mareſcalli. 
But that Miſtate was well corrected in the 
Charter of Edw. VI. whereby he gives (e) Ed- 
vardo, Duci Somerſet, Officium Mareſcalli Angliæ, 
& ipſum Ducem Comitem ak ap um creamus; 
which is duly obſerv'd, not only in the ſeveral 
Patents of King James, to the (/ Earl of Wor- 
C 


ceſter, 


FE —— 


(b) Sandf. Geneal. Hiſt. p. 395. (c) 3 Ps. Pat. 1 H. 7. 
ſub Dat 19 Feb. (d) Part. 5 H. 7. ſub Dat. 17 Feb. Sandf. 
Gen. Hiſt. p. 284, 28 5. (e) Par. 1. E. 6. Pi. 6. (F) At 
the Coronation, 10 Ps. Pat. 1 Fac, 4 Ps. Pat. 3 Fac. 
9 P.. Pat. 9 Fac. 10 Martii. 
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eeſter; but in the Grant to the (g) Auceſtor of 
the Duke of NVorfblł, (under which his Grace 
does now claim ;] And even that to the Earl of 
Y Carliſle, runs in thoſe very Words. 

3. According to this material Diſtinction, 
between the Honour and Office, The Earls Mar- 
ſbals, on all Occaſions, have carefully expreſt it, 
even in their very Titles ; wherein they juſtly 
ſtyle themſelves, Earls Marſbals, and Marſhals 
of England. Thus the Duke of Norfolk, in a 
Matter, relating to the Execution of this (a) Of- 
fice, ſets forth his proper Titles, and his Clam 
to Fees, in Right of the Marſbalſj, and not of 
the Honour, which Titles are alſo given him 
by other () Perſons. Thus. (r Johan Conte 
Mareſcal & de Nottingham, Mareſcal d Engle- 
terre, &c. Which was follow d 55 (4) Richard, 
Second Son of Edward IV. and by the Lord 
be ee) Berkeley 


4 ** 

"i © 
A. 4 _— 4... Ma. — wth... the Aa. ith. ä io 
— — — * 


(g See Pax. 2. and Pag. 4. of the aforegoing Patent. 

(a) Job'es, — Norfoleis. Comes Mareſcalus Not- 
tingham, Mrreſen lin Angliz, Dominm de Mowbray ds 
Segrave, & de Gower, Sci acm nos de Fidelitute & Circum- 
ſpectione Richardi Dalby, plenius Confidentes, ordinaſſe eun- 
dem Richardum, Feodarium noſtrum, &c. Dantes eidem 
Richardo, plenam poteſtatem levandi, &c. Nomine noſtro 
omnia & ſingula Feoda, & Proficua, nobs ratione Mareſcal- 
ciæ Anglie, per quaſcunque Baronias, &c. Eſcaet. 1. E. 4. 
N. 46. (6) Katerina, Avia Ilwſtriſſimi Princip Johan- 
nis, e. Comits Mareſculi & Nottingham, Mareſcalls 
Anglia, Ce. Form. Anglican, CLXXXVII. (e) Sandf. 
Geneal, Hiſt. p. 211. (d) Sandf. Geneal. Hiſt. p. 395. 
Richardus, Secundus Filius Illuſtriſſimi Princips Edvard 
Quartz, &c. Comes Mareſcallu & Mareſcallus anglie, &c, 
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e) Berkely himſelf, as well as by (F Others, 
in relation to him. 

4. This Independency will be further evi- 
dent, from the Methods of granting the Exe- 
cution of the Office of Marſhal of England, du- 
ring Mizori,. or other Tzcapacity, Whilt the 
Honour a Earldom remain'd in the Mrs 
or the Perſon, who was under the Unha 
neſs, of being dt e to exerciſe the O 
Which Dong, jo" during the Life of the 
Firſt Earl- 22 mult be of greateſt Force, 
ſince the Cotemporary Uſage, is the be Tater. 
preter of the Meaning, and Deſign of Grants 
and Creations then made: And thence *twill 

appear, that the Honour and Office have ſepa- 
rately ſubſiſted, in different Perſons, at the ſame 
time. 

The Firſt Perſon created Earl-Marſhal (as 
hath been noted before) was Thomas Mow- 
bray, Earl of Nottingham, afterwards Duke of 
Noffolk: And here it will not be foreign to 
enquire into the Age of this Earl, when he had 
the Office and Honour given him which the 
(a) Patent informs us, was at different Times 
from whence an: Argument eaſily reſults for 
the Independency of ve * the Other. But, 


fince 


Mn. 


——- * —— 


(e) Ego Wilk mus Comes Mareſcallus & Nouin "WR 
Magnus Mareſcallus Angliæ, &c. Vincent on Brook, p. _— o. 


2 R mu fern Mareſcalim & Nottingham, 
G 


lus Angli i eri "Ir in Vice-Comitem Ber 
Jan, Chr mus Comes Mareſcalus 

7 am, reſcalus Anglie. Bill. Signat. I H. 71 2 4ug, 

(4) See Page 14 
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fince I cannot find the certain Time of that 
Firſt Grant of the Office to him, J muſt, there- 
fore, be contented, to reckon from the Date 
of the latter Patent, which was 9 Ric. II. 
Now, Three Tears after this Grant, tis ſaid, 
(b) Thomas, Comes Mareſcallus & Nottingham, 
infra ætatem exiſtens, per Licentiam Regis, duxit 
in uxorem Elizabetham, tunc Filiam & Here- 
dem Domini L Eſtrange, de Blackmere, Et ea- 
dem Elizabetha, Diem ſuum clauſit extremum, 
eodem Comite tunc infra ætatem exiſtente : So 
that being Ear!-Marſbal at his Marriage, and 
his Lady dying in his Minority, tis a plain 
Conſequence, that he muſt be ander Age, when 
he was Earl-Marſþal. 

But I ſhall haſten to clearer Inſtances (if 
there can be any of that nature) where Minor 
have enjoy*d the Honour and Office. 

Firſt, As to the Office ; Thomas de Brother- 
ton, was born in (4) the Year 1300, and Se- 
ven Tears old, at the Death of his Father, Ea- 
ward I. (which happen'd in (6) 1307.) Yet 
the King, upon his Death-Bed, commanded Ed- 
ward, his Son, to love this (c) Thomas, ſignify- 
any That he had given him Comitatum Mareſ- 
calli, as the Hiſtorian, agreeable to the Caſtom 
of thoſe Days, unwarily calls it: And _— 
Men © gi 


_—__—_ 


— 


2 | 

(Y Pat. 12. R 2. ps. 2. m. 21. (4) M. Weſtm. 433. 
n. 30. Walſingb. p. 78. n. 10. Knyght. col. 2528. (b) M 
Mein. p. 458. Walfingh, p. 94. n. 30. (c) Walſingb. 
P- 93. n. 30, & 40. 
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ingly Edvard II. on the roth of February, in 


(4) the Ninth of his Reign, 1316. confirms 


to him Mareſcalciam Angliæ, cum omnibus ad 


Mareſcalciam illam pertinentibus, at which Time 
he was only Sixteen Years of Age. Edmund 
Mortimer, 1s reckon'd to have ſucceeded his 
Father Roger, immediately, in the Office of Mar- 


ſbal of England, and being (e) born on Candlemas. 


Eve, 25 E. 3. was but Nine Years of Age at 
his Father's Death, (F) 26 Febr. 34 E. 3. Tis 
certain, he was in (g) Ward, and had Livery 
of his Lands, (tho? (5) he had not accom- 


pliſh'd his full Age) in the 46 E. 3. whereas 


he was Marſbal in the (i) 43 E. 3. when, 


conſequently, he muſt be under Age. 


Secondly, As to both Honour and Office; Thus 
Richard, Duke of York, (Brother to Edward V.) 
Earl. Marſhal, and Marſhal of England, (a) lately 
member'd, was, doubtleſs, in his Infancy, even 
at the Time of his unfortunate Death. Prince 
Arthur (Eldeſt Son of Hen. tne Seventh) born 
20 Sept. 1486. 2 H. 7. had a Patent for the 
Honour and Office, dated 2 Octob. 8 H. 7. 1492. 
at which Time he could only be Six Years 
and Twelve Days old. Henry, Second Son 
of H. VII. was born 22 Jun. 1491. (6 H. 5.) 
and in the roth () Year of his Father's Reign 


(1494-) 


(d) Cart. 9. Edw. 2. n. 32. m. 2 (e) Monaſt, Angl. 


Vol. 2. p. 226. n. 60. (F) Eſcaet. 34 E. Fa n. 86, & 98. 


(2) Rot. Franc. 46 E. 3. m. 20. (Y) Clauſ. 46 E. 3. m. 1. 


(1) Pat. 43 E. 3. m. 11. ſub Dat. 1 Febr, 95 See Pag. 15. 


(b) Sandf. Geneal. Hiſt. p. 449. Pat. /* 
10 Hen, 7. 


Dat, 31 Oct. 


r Ee —ʒ— 02h ie 
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(14940) is ſty1'd Earl-Marſbal, &c. when he 
was only Three or Four Years of Age. 

Theſe Inf axces ſufficiently evince, That Minors 
are not wholly under an Jacapacity of receiving 
this Hozour, or Office, by Grant, or Hereditary 
Tran/miſjou hy Deſcent, which will not ſeem 
at all ſtrange to thoſe, who know, that Ivfarts 
have been inſtituted to the higheſt Judicial 
Offices, ſuch as Juſtices and Kyepers of this Realm, 
Lieutenants of Ireland, Stewards and Admirals 
of England, and other Great Places: In all 
which Caſes, Deputies were appointed, as I 
ſhall ſhew your Lordſhip, in the Proof of my 
gecond Propoſition. 

But to return from, this Matter, which I 
do not conceive an unnèceſſary Digreſſion. Tho- 
mas, Duke of Norfolk, the firſt Earl-Marſbal, 
being baniſh'd, 21 R. 2. goes into Foreign 
Parts, by which Exile, however, he neither 
forfeited Honours, nor (a4) any other Part of 
his Inheritauce, he had before that Semtexce. 
As to his Honours (of which I am here to treat) 
it appears as well from the Utage of the (6) 
Title of Duke of Norfolk, by himſelf; as of the 
Title of Earl-Marſhal, by his Sons, (which will be 
preſently ſhewn) and from the An 6; 9 


— 


(a) Par Fuggement n'ad Forfait - aucune Partee de [a 
Enberitance. alm at Coronation of H. 4. () Brevia 
Regis 22 R 2. Parl. 21 R 2. n. 88. Rot. Fran. 22 & 23 
R. 2. m. 16. 3 Octab. Salvus conduct us ro Thoma, Duce 
orfolc. tranſeunte ad Parte; tranſmarinas, 
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of the Parliament, 3 H. 6. I proceed there- 
fore to lay before your Lordſbip the Me- 
thods taken, durin the pretended Incaparity 
of this Firſt Earl. Marſhal, and the Minority 
of his Sons, after having remark'd, That 
© the Caufe of this Duke's Baniſhment, was an 
© Accuſation made, by him, againſt Henry, Duke 
© of Hereford, for High-Treaſon, who after- 
* wards coming to the Crown, by the Name of 
; Hen. — * the 2 — thereof, and 

expreſsd his Reſentment, by revenging him- 
* felf on the Fanny. 2 oh. 


The Earldom, in ene Perſom. The Office, in another. 


Thomas,Duke of Nor- 
folk, exiled 21 R. 2. 
died Monday before (a) 
Michaelmas, 23 R. 2. 
and left behind him 
Two Sons, Thomas and 
John, who continually 
{tyPd themſelves Earls 
Marſhals : But, left a- 
ny Scruple ſhould be 
made, becauſe they 
had not alfo the Title 
of Dukes of Norfolk, 
it may be proper e- 
nough here to inform 

your 


(a) Eſcaet, 8. Hen, 4. 
n. 76. 


The Office of Mar- 
Was 21 Rich. 2. 
granted to the Duke 
of Surrey, in theſe 
Words: (a) Officium 
Mareſcalli Angliæ, quam- 
diu placuerit Regi, 
who therefore only 
uſed the Style of 
(b) Marſha! of Eng- 
land. Then (c) Oficium 
Mareſcalli Angliæ, du- 

rante 


— 
= * 1 
0 


* 


(a) Pat. 21. R 2. m. 18, 
S 20. ſub Dat. 30 Fan. 
Parl. 21 Ra. n. 73.(b)Carr. 
21 N 2. n. 23; Pat. 21 R. 
2. m. 14. (c) Pat. 22. R 2. 
PS. 1. m. 12. 12 Sept. 
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The Earldom, in one Perſon. 


your Lordſhip, That 
their Father's Creation 
to that Dukedom, being 
in (4) Parliament, and 
that Parliament (b) re- 
E Twas, proba- 

ly, thought this 7 z/e 
was thereby extin- 
guiſh'd, thoꝰ another 
(c) Parliament, after- 
wards, gave a con- 
trary Judgment: For 
which Reaſon, the 


Sons, I preſume, took 


only the other Title. 
Thomas, the Eldeſt 
Son, was Earl-Marſhal, 
as appears from many 
(d) Authorities, beſides 
the Parliament - Roll , 
3 H. 6. and tho' great- 
ly under Disfavour of 
the Government, had 
(a) that 


(a) Parl. 21 R 2. n. 35. 
( Parl. 1. H. 4. n. 68. 
c) Parl. 3. H. 6. m. 4. Art. 
13. (4) Camd. Eng. Edit. 
p. 394. Vincent on Brook, 
p. 390. Claim Coronat. H. 
5. Eſc. 11. H. 6. n. 43. Parl. 
3 H. 6. m. 4. | 


The Office, in another, 


rante vita Thome, Du- 
cisNorfolcie,was grant- 
ed to the ſaid Duke 
of Sarrey : But he go- 
ing into Ireland, Of- 


fictum Mareſcalli, is con- 


ferr*d on John de Mon- 
teacuto, Earl of Saliſ- 
bury, (a) vivente præ- 
dicto Dace Norfolciæ, 
425 ad adventum præ- 

as Ducis Surriæ, in 
Anglia. 


The Attorneys of Tho- 
mas, Duke of Norfolk, 


not then known to be 


dead) claim this Office 
at the Coronation of H. 
4. which was rejected 
with an high Air, and 
that Xing pretending 
to be a (b) Conqueror, 
in relation to his Ene- 
mies, 


(a) Pat. 22 R 2. ps. 1. 
m. 12. 23. (b) Plita 
Coronæ, in Parl. 1 H. 4. 
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The Earldom, in one Perſon. The Office, in another. 


(a) that Style, and 
was beheaded, 6 Hen. 
IV. whilſt he was 
under (b) Age; after 
whoſe Death, the (c) 
Patent Rolls, and the 
(d) Inquiſitions, run, 
Per Nomen Thomæ, Co- 


mitis Mareſcalli, which 


Title was ſo much his 
Right, and acknow- 
ledg'd an Earldom ; 
that his Relict enjoy'd 
that Honour, being 
ſtyled (e) Conſtancia, 
Comitiſſa Marſhal. 
Aſter the Death 
of Thomas, John his 
younger Brother, ſuc- 


ceeded to the Honour 
: . of 


(a) Walſingh. p. 373. 


n. 11, 16. Tpodig. Neuſtr. 
p. 565. n. 1. () Dugd. Ba- 
ron. Vol. 1. p. 130. on Ps, 
Pat. 6 H.4.pro Ric. de Roch- 
ford,&c. 2 Ps.Pat.7 H.4. pro 
Thoma, filio Regs. (d) E/:- 
caet. — n. 44. 8 H. 4. 
n. 76. apud Sandf. Geneal. 
Hiſt. p. 211. (e) Eſcaet. 16 
H. 4. n. 59. Eſcaet. 36 H. f. 
5.43 7 


mies, grants the (a) 
Office of Marſhal, to 

Ralph Nevill, during 
his Life : Afterwards, 
in the Abſence of We- 
vill (as I ſuppoſe) com- 
miſſioning (b) Thomas 
* Ad ea om- 


nia & ſingula que ad 
Officiuam Mereſeal An- 


glie, . pertinent facien- 


dum; And in the Year 
following, Newvill calls 
himſelf (c) Marſhal of 
England, | 


The King grants 
(d) to William Liſt, 
Ad omnia & ſingula 
4a 4d Officium Ma- 
reſcalli Angliæ, perti- 
nent exequendum, be- 
cauſe that Officer was 
then beyond Sea. 


D The 


(a) Pat. 1 H. 4. ps. 1: 
m. 32.& 15. (b) Pat. 6H: 

PS. 1. m. 31. 20 Octob. 
8 K 7 H 4. Form, 
Angl. CLXXVI. 29 Dec. 
75 8 Form. Angl. CXXVII. 
(d) Pat. 10 H. 4. ps. 2. m. . 


dorſ. 5 Aug. 
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The Earldom, in one Perſon. The * in 2 


of Earl. Marſbal; and 
the elder Brother be- 
ing under Age when he 
died, this John, muſt 
be in his Minority, at 
that time : But there 
{till remains the Proof 
of his Age, in the Tow- 
er, under this Title; 
Probatio etatis Johan- 
nis de Mowbray, Co- 
mitis Mareſcalli, Fratris 
& Hereds Thomæ 
Mowbray, r - 0= 
mitis Mareſcalli 
ai; where *tis 5 
he was born at Calais, 
3 Aag. 14 Rich. II. So 
that at the Death of 
his Brother, (6 H. IV.) 
he was about Four- 
teen Yearsold. There 
are inſinite Proofs, that 
this John, was Earl. 
Marſhal, (a) before he 
recover d the Office of 
Marſhal of England; 


and 


R We. Parl. 3 K 4 


N. 101. 


. * | Az | 1 


"WAA SAW 


"" HA), 
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The Earldom, in one Perſon. / The Office, in another. 
and his being declared, 
in — Duke — 
Norfolk, by Virtue o 
the R to his Fa- 
ther: He died (a) 20 
Of. x Hen. VI. leaving 
Sir John Mowbray, his 
Son and Herr, then Se- 
venteen Years of Age. 


John Mowbray, Duke 
of Norfolk, &c. ſuc- 
ceeded his Father, and 


The Ning grants the 
Office (a) Niareſcalcir 
Regni Angliz, during 


came (b) of Age, in the Minority of John, 
the 14th of Hen. VI. Son and Heir of the 

late Duke of Norfolk, 
=: j then in Waraſbip to 


could ſwell this Lerter, out of meaſure, 
with Ancient and Modern Iaſtances, of Depa- 
| ties exerciſing the Office, whilft the Hanaur re- 
fided in the Earl-Maxſhat; But do preſume thoſe 
| , early Precedents, of the Earldom's veſting in one 
Perſon, whilſt the Office was in another, ſuf- 
ficiently diſtingaiſb the Office from the Earldoms; 

And evince, that the Earldom is not annex 

and inſepar ably united, to the Office : And Iwi 
„ here 


w n * 
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(4) Reeg, in Hf. 6. n. 43. (a) Pat. 12. b. ps. 1. 
(b) Par. 14 H.6. ps. 2. m. 9. 


m. 20. 17 N v, 


26 LET TERS to a Peer, concerning 


here aſſure your Lordſbip, That, after a moſt 
* diligent Search, I cannot find any Example, 
© before the preſent one, that the Earldom was 
© ever Man'd during any Incapacity. 

But, e&er I proceed, it's neceſſary to re- 
move a Prejudice againſt my Second Poſition, 
which may otherwiſe, at firſt Sight, be 
drawn from hence, That the aforegoing In- 
ſtances, are Authorities for the Crown to afſign 
the Office : Therefore I muſt crave Leave to 
remark, That the Patent to Thomas, Earl of 
© Nottingham, afterwards Duke of Norfolk, (by 
© which all theſe Ear/-Marſbals enjoy'd their 
© Fitles) had not the Clauſe to execute the 
© Office of Marſbal, by a Deputy, which quite 
© alters it from the Caſe of the preſent Here- 
© ditary Marſhal. 

The before-mention'd Thomas Erpingham and 
William Liſle, tho Perſons of great Conſideration, 
were never of higher Degree than Knights, 
and therefore the Earldom, was not then e- 
ſteem'd an incident, conſequent, or inſeparable 
Concomitant, of the Office: And I need only 
add, That other Commiſſigns have been grant- 
ed, for executing the Office, in Vacancies, to ſuch 
as were under the Degree of Earls, Thus in 
34 Eliæ. to the Lord Barleigh, Lord Howard of 
Effingham, and Lord Hunſdon; In 44 Eliz. after 
the Heath of the Earl of Eſſex, to the Lord Back- 
barſt, and others: In the Firſt of King James, 
to the Lord Bucthurſt, Lord Howard, of Effing- 
ham, and others; And in the 14th of Charles II. 
to the L d Roberts of Truro, among others. 


Let, 


— — 


Learned Hera 
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After theſe Preliminaries, I come to enquire 


into the Nature of this Earldom ; which, I con- 


ceive, is an Honour inherent in the Blood, as 
other Dignities are, and in no Reſpect diffe- 


rent from them, as to the Eſſence of an Eark 


dom. I am certain, the Manner of Creation and 
Irveſtiture is the ſame with others; the In- 
troduction into the Houſe of Lords the ſame; 
the Creation- Money or Annual-Fee the ſame : 
But this bein 


„I deſire your. Lordſbip would 
call on them for their Auſmers to thele Que- 


ſtions: If a Commoner ſhould, upon a Vacancy 
< hereafter, have a Grant of the Office of Mar- 


* ſþal, together with the Name and Honour of 
* Earl-Marſhal ; And withall, an Annual. Fee 
© ſettled on the 7 zzle, like as in the Patent 
to the preſent Duke of Norfolk's Anceſtor ; 
Whether this would not make him an Earl, 
and give him a Right of Admittance into the 
F Houſe of Peers, as an Earl? Whether the 
© Clerk of the Parliament, having ſuch a Re- 
cord by him, muſt not certifie ſuch an one to 
* be an Earl? Are they of Opinion, That the 
* Honour and Title of Earl-Marſhal, doth not 
give Right to a Place in Parliament? How 
then came (a) John Mowbray, to be ſummon'd 
© by that Name only? I would further —_ 

their 


„ 


(a) Clauſ. 1 H. 5. m. 37. dorſ. m. 9. dorſ. & m. 8. 
dorſ. Clauſ 2 H. 5. m. 16. dorſ. Clauſ. 3 H. 5. m. . dorſ. 
Clauſ. 4 H. 5. m. 16. dorſ. Clauf. 1 H. 6. m. 22. dorl. 
Clauſ. 2 H. 6. ſub Dat. 1 Sept. A 


the proper Province of the 


8 LæTrretb n Peer, enenning 


their Thoaghir known ; © Whether Fob», Lord 


© Howard, only # Baron, hen the Office of 


4 Marſhal, with the Hononr of Earl. Marſbal, 
< was conferr'd' on him, (tho be had not any 
© other Farldom) was not, by that Patent; an 
© Earl to all Intents and Purjoſes? Sure I am, 
he hath the vo: of C4) Come? Mareſeals uteri 
buted to h 

I preſu — theſe Gentlemen will coneut 
in Oyinion with me, That even the e greateſt 
Offices of State, give no Right for Wrves to 
aflume the Place, or Titles, If their Hubands 


tmarry*d to Thomas Mowbray, (who died in his 
Minority, without ever executi 
Marſbal,) as his Relict, however, was (b) Coun- 
t 6 5 May — And John Mbmbrays Lady, had 
t me App ere 10 — as a Precedency, 
en Amy Connteſs Marſhal, by ſitti onthe 
ight Side of Katharize, . to 1 
at Her Coronation, and, no 1 oy the 
fame, till her Hausband was declat'd ake, in 
which Caſe the greater Honour aboliſhd the 
Memory and Vſe of the leſſer. 
But I cannot diſmiſs this Poim relating to 
the ions of this Grand Offrcer, without taking 
| 3 


—_—— WW. 
— * 


— 


] 5 SER 3. m. 4. (6) Ing. 16.4, 6 g. 59. apwd 


San f. Geneal, fiſt, p. 211. (e) Ceremonial of the Coron. 
of Q Katharine, in MS. Goodwin's Hiſt. of Hen, 5. p.301. 
ſays, indeed, She fate at the Queen's Left Foot. 


Offices, much let, to their  Kelifts : Yer, 
Conſtance, Daughter of the Duke of Exerer, 


the Office of 
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Notice, That () Mary, the Relict of Thomas 
| de Bratherton, Mar ſbal of Eugland, had the 
| Third part of the Profits of this Office, afſign'd 
do ber for Dower; whereasz.no one will ſay, 
the Third part of the Howaur of an Earldom, 
can be granted for Dower z. which is another 
convincing Proof of the apparent Diſtinction, be- 
| | | Having juſt; mention*d the Creation-Money, 


or Anxval-Fee, | uſually ſettled on this Honour, 
and at preſent in the Duke of Norfolk's Pa- 
4 tent, but likewiſe given to the Earl of Cærliſt, 
- I ſhould be glad to know the Jadement 
of the Heralds, © To whom this 20 J. is to 

be paid; Whether to the Duke of Norfolk, 

© or to the Earl of Carliſle, excluſive of each 

* other? Or, Is it the Intention of the Crows, 

( to pay each of them 20 .? For, tis a Jeſt to 
think, it may be, in any Proportions, divided 
between them. 00.4090. 001454] dane 
Perſons skilld in the Nature of Creations Mos 

ney, (given in Lieu of the Third Penny,) can- 

not eſteem theſe Queries impertinent, ſince 

it hath been adjudg'd, That thoſe (b) Annuals 

* Fees, are ſo far incident to Honours, as they 
cannot be granted from them. 49 5 
Let it, therefore, be conſider'd, That if the 
Duke of Norfolk be incapable of this Maney, 
becauſe of his Minority; then, unleſs this Earl 
dom prove to be different from other Honoars, 
His 


3 


— 
os 1 OT” — 


(a) Pat. 18 E. 3. ps. 1. m. 1. (% Dyer. 2. 


| 
{ 

| 
= 


30 LETTERõ toa Peer, concerning 
His Grace cannot, for the ſame r receive 


Pals ſhould prevail, The (5 Duke of Norfolk, 


the ſeveral Annual-Fees, annext to the Dukedoms 
of Norfolk, Earldoms of (a) Arundel, Surrey, 
Norfolk and Norwich; And, perhaps, the Con- 


ſequence thereof may be, (I ſay it with all 


due Deference) That he is neither Duke nor 
Earl, but only an Eſquire, or, at moſt, a 
Baron. But if it be affirm'd, Hi Grace, 
notwithſtanding his Nanage, had a Right to 
this Money, from the Time of. the Death of 
his Uncle, the late Duke of Norfolk, till the 
Grant to my Lord Carliſie; Then it ſeems he 


was Earl. Marſhal, for that ſhort Space; whence 


it evidently follows, an Earldom actually veſt- 
ed, may be afhgn'd on Account of Minori- 
ty, a Doctrine few, or none, will be hardy e- 
nough to avow : And, if it ſhould be averr'd, 
That the Dake continues a Right to 20 l. as 
Earl. Marſbal; and that the Earl of Carliſle 
hath, likewiſe, Right to another 20 J. as Earl. 
Marſhal; the Reſalt of that Aſſertion, is, 
There may be Two Earls at the fame Time, 
with the fame Title, which ſhall, in the next 
Place, be ſhewn to be againſt Law; after I have 
obſerv'd, That tho? the Statute 3 1 Hen. VIII. 
makes Proviſiow only for one Marſhal, to be 
rank*d above all other Perſonages of the ſame 
Degree; If this wild Notion of Two Earl- Mar- 


as 


— — 


[ | 
(a) Tho? a Feudal Honour, gar hath ſuch a Fee. (V) For 
the Explanation hereof conſult, The 48 for placing the 
Lordi; in Selden's Titles of Honour, p. 746. 
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as Earſ. Marſbal, muſt precede all other Dakes 
(not of the Rœ a, Family) who happen to be 
Lord- Admirals, Lord-Stewards, or the Rings 
Chamberlains, whilſt, at the ſame time, the 
Earl of Carliſle, as another Earl-Marſhal, like- 
wiſe takes Place, by the ſame Title, of many 
Noble Earls, even tho they ſhould be dignify'd 
with any of thoſe Honourable Poſts. 

And here it's natural enough tq take No- 
tice, this Statute doth not ſuppoſe, that the 
Marſhal muſt always be an Ear/, ſince it 
provides a Precedency for the Marſhal, above 
all other Perſonages of the ſame Degree he 
ſhall happen to be of, which, perhaps, might 
imply, That the Marſha! may only be a 
Baron or Viſcount ; and, if this be admitted, 
the Earldom is certainly ſeparate and indepen- 
dent on the Office. | 

Tis no leſs abſurd, in the State (if I may, 
with your Lordſhip*s Leave, ſo ſpeak) there 
ſhould be Two Earls together, with the ſelf- 


ſame Title (whereof, I am almoſt confident, 

this is the ſingle Inſtance) than that there can 
be Two Biſbops in the Church, of the ſame + 
City, at the fame Time. Hence it was, when 
the Crown intended to grant over any Title in 


being, the Poſſeſſor firſt reſign d the Same, as 
William Herbert, did the Earldom of (a) Pem- 


broke, that it might be 8 to the 1 of 
Wales; 


— 


—— — 


— 


(a) Cart. 8, 9, 10, F. 4. n. 12. Cart. ab Anno IF. ad An- 
num 22 E. 4. | 


' 


— ? 
t 
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Wales; and Charles Brandon, the Title of Viſ- 
count Liſle, in Favour of Arthur Plantaginer's 
Promotion thereto; In the ſame Manner, as the 
Duke of Norfolk releasd the Earldom of (a) 
Surrey, with the Annual-Fee, during the Life 
of his Son Thomas, Lord Howard, the Admiral, 


that it might be conferr*d on the faid Thomas, 
the Son, for Life. Tis not my Buſineſs to 


| N the Legality of thoſe Surrenders, but 
| 


take Notice, that theſe were zeedleſs For- 
malities, if it had been conſiſtent with Reaſon, 
or Prattice, to have Two Earls together, with 
the ſame Title. 

Not to multiply foreign Inſtances, tis plain, 
even in this very (b) Honour of Earl-Marſhal, 
which was ſurrender*d in Chancery, by Charles 
Brandon, Duke of Suffolk, that the Ring might 
grant the Same to Thomas, Duke of Norfolk : 
But to wave all Inferences, there's a direct 


4 1 570 of the Lords Referrees, 2 Car. I. in 


the Caſe of the Lord Courcie, Baron of Kingſale 
„ tO 


5/-<. That the Creation of Sir Dominick Sarsfiel 
be Viſcount of that Place, was againſt Law; 


1 ther 7:zle. I 
l But, Mhiciigh the Honour of Earl-Marſhal, 


cannot be in 7wo Perſons at the ſame time, 
vet I ſee no Reaſon, why the Office may not, 
ſince King John hath a Conſtitution, (c) Quod 

Do- 


** — 


(a) 2 Ps. Pat. 5 71.8. 1 Fbr. (6) 2 Ps. Pat. 25 H. 8. 


23 Maii, (c) Clauſ. 15 Fob's, ps. 2. m. 8. dorſ. 
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Dominus Rex, habet de qualibet Terra ſua duos Ma- 
reſcallos : And in a (4) Charter of his Reign, we 
havea Recital, That Gilbertus Mareſcallus, Hen- 
rici Regis, Avi Patris noſtri, & Johannes, Fi- 
lius ipſius Gilberti, diſrationaverunt, &c. Con- 
tra Robertum de Venoiz, & contra Willi'mum 
de Haſtings, qui ipſum Magiſtratum, Ci. e. Mareſ- 
calcie Curie noſtræ] Calumniabantur. And if the 
Office can exiſt in Two Perſons, and the Earl- 
dom cannot, then here is another Te/t;mony of 
the real Diſtinition between them. 

I had almoſt forgot to obſerve, That, if this 
Earldom be inſeparately annex*d to the Office, and 
attendant on it, then *tis an Honour of a ſtrange 
Nature, ſubject to Ha Jattarys, for the Non- 
uſer, or Miſcuſer, of the Office; to Suſpenſion, and 
other uncertain Contingencies : So that it may 
chance in the Middle of a Seſſion of Parliament, 
one of the Prime Earls, may, for ſome Failure 
about the Office of Marſhal, ceaſe to be an Earl, 
and the Houſe loſe a Member. 

"Tis true, in the Viſcount Parbeck's Caſe, 
to a Precedent urg'd, from Bygod's Surren- 
der of the Honour of Earl. Marſhal, an An- 
ſwer was made, That Honour was Officiary ; 
which is often (b) inculcated, to inſinuate a 
mighty Difference, between the Nature of this 
and other Earldoms : A ſubtle Diſtinction, pur- 
poſely coin d, to anſwer a pretended Fact. F or, 

E 2 it 


n 


2 


() Cart. 1 Fob's, ps. 2. n. 85. (6) Caſes in Par- 
liament, p. 1, 3. | | | 
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if the a) Record had been conſulted, (to which 
I appeal,) there would not have been one Hl. 
[able found, of the Surrender of the Honour of 
Earl. Marſbal, but only of the Marſhalſea of 
England. 

Tho', while I am thus endeavouring to de- 
monſtrate the apparent Difference and Diſtin- 
ction, between the Honour and Office, I would 
not be miſunderſtood by your Lordſhip, to 
derogate in the leaſt, from the eminent Dignity 
of this Ancient and Noble Office, which alone, | 
without the Earldom, was heretofore eſteem'd | 
illuſtrious enough, to gratifie the Son of the 
Greateit of our Monarchs, and therefore may, 
at any Time, grace and ſatisfie, the moderate 
Ambition of any deſerving Subject. | 

But, however. Opinions are in relation to | 
\ this Firſt Poſition ; yet, if the Second be prov'd, "1 
10 | That the Duke of Norfolk, Hereditary Fatl-Mar- 
il ſhal, and Marſhal of England, may, notwithſtand. 
4 ing his Minority, conſtitute Deputies, to execute 
'f the Office of Marſhal, &'c. Then the late Pa- 
iy tent to the Earl of Catliffe is, on that Ac- 
count, void to all Intenis, which J ſhall re- (| 
; ſerve for my Second Letter to your Lord- \ > 
; ſhip; and, ina Third, deſign to enquire into the 
| Power of a Deputy, ſo appointed; which 1 
| conceive to be, i» Caſes of Juriſdiction only, 


— 


whilſt other Matters, wherein no Legal Diſcre- 
tiou 


2 7 N | 


(a) Cart. 30 E 1. m. 4. n. 24. Cum Rogerus le By. 
god — nobi reddiderit Mareſcalciam Anglie, &c. 
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tion is requir'd, may be tranſacted by the 
Hereditary Marſhal, tho? an Infant; and there- 
fore the Duke of Norfolk, has the ſole in- 
diſputable Right of nominating Heralds, &c. in 
the ſame Manner, as a Minor preſents to a Li- 
ving ; ſince as the Biſhop in One Caſe, ſo the 
Crown in the Other is Judge of the Qualificati- 
ons of the Perſons nam'd; And the Authority 
and Conſtitution is, in neither of Them, from 
the Minor, but in One, deriv'd immediately 
from the Biſbop, and in the Other, from the 
Crown ; tho? it muſt, however, be confeſs'd, 
That an Office, peculiar- to the Diſpoſal of 
the Marſhal of England, Was once (4) conferr'd 
by the King, becauſe the Marſbal was then 
* in Maraſbip to the Crown ; but that Grant 
was limited to continue no longer, than du- 
ring the MarſhaPs Minorit . 


Having thus, in haſte, laid together what 
occurr'd to me, and, all along, faithfully cited 
Authorities, for warraning my Sentiments, on 
this Subject, I ſubmit them entirely to your 
Loraſhip's great Judgment; and am, with the 
utmoit Duty, | 

My Lox vo, 


Tour I.ordſhip's moit Obedient 
Humble Servant, 


N. 8. 


30 Nov. 1703. 
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( 4) Pat, 4E. 4+ Ps. 2. M. 20. 
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